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Orfield: Orfield: Warrant Or Summons upon Indictment

WARRANT OR SUMMONS UPON INDICTMENT OR
INFORMATION IN FEDERAL CRIMINAL PROCEDURE
LEsTR

B. OED*

Rule 9 of the Federal Rules of Criminal Procedure, entitled "Warrant or Summons Upon Indictment or Information," provides as follows:
(a) Issuance. Upon the request of the attorney for the
government the court shall issue a warrant for each defendant
named in the information, if it is supported by oath, or in the
indictment. The clerk shall issue a summons instead of a warrant
upon the request of the attorney for the government or by direction of the court. Upon like request or direction he shall issue
more than one warrant or summons for the same defendant. He
shall deliver the warrant or summons to the marshal or other
person authorized by law to execute or serve it. If a defendant
fails to appear in response to the summons, a warrant shall issue.

(b) Form.
(1) Warrant. The form of the warrant shall be as
provided in Rule 4(b) (1) except that it shall be signed by the
clerk, it shall describe the offense charged in the indictment or
information and it shall command that the defendant be arrested
and brought before the court. The amount of bail may be fixed
by the court and endorsed on the warrant.
(2) Summons. The summons shall be in the same form
as the warrant except that it shall summon the defendant to
appear before the court at a stated time and place.
(c) Execution or Service, and Return.
(1) Execution or Service. The warrant shall be executed or the summons served as provided in Rule 4(c) (1), (2)
and (3). A summons to a corporation shall be served by delivering a copy to an officer or to a managing or general agent or to
any other agent authorized by appointment or by law to receive
service of process and, if the agent is one authorized by statute to
receive service and the statute so requires, by also mailing a copy
*Professor of Law, Indiana University; Member, United States Supreme Court
Advisory Committee on Rules of Criminal Procedure.
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to the corporation's last known address within the district or at
its principal place of business elsewhere in the United States.
The officer executing the warrant shall bring the arrested person
promptly before the court or, for the purpose of admission to
bail, before a commissioner.
(2) Return. The officer executing a warrant shall
make return thereof to the court. At the request of the attorney
for the government any unexecuted warrant shall be returned
and cancelled. On or before the return day the person to whom a
summons was delivered for service shall make return thereof.
At the request of the attorney for the government made at any
time while the indictment or information is pending, a warrant
returned unexecuted and not cancelled or a summons returned
unserved or a duplicate thereof may be delivered by the clerk to
the marshal or other authorized person for execution or service.

I. HISTORY OF DRAFTING OF RuLE 9
The first draft of the Federal Rules of Criminal Procedure, dated
September 8, 1941, contained no separate rule dealing with warrant or
summons upon indictment or information. But the subject was covered
in rule 4 entitled "Process" which dealt mainly with process upon complaint. The author has discussed the proposal in his treatment of rule 4
of the present Federal Rules of Criminal Procedure. The proposed rule
provided in its opening sentence: "Upon the filing of the written accusation the clerk shall forthwith issue a warrant or a summons." The word
"accusation" would include indictment and information as well as complaint. The second draft, dated January 12, 1942, also contained no
separate provision on warrant or summons after indictment or information. Rule 22 was substantially similar to the previous rule 4. Rule 22
of the third draft, dated March 4, 1942, was also substantially similar.
The fourth draft, dated May 18, 1942, was the first to contain a
separate rule devoted exclusively to the present subject. Rule 11 was
entitled "Warrant or Summons and Bail Upon Indictment or Information." Subsection (a) entitled "Issuance" provided that the clerk upon
the filing of an indictment or information shall forthwith issue a warrant
as required for each defendant charged therein. By direction of the court
or upon request of the United States attorney or of any other officer of
the United States the clerk shall issue a summons instead of a warrant.
Upon such direction or request he shall issue more than one warrant or
summons for the same defendant. The clerk shall deliver the warrant
https://scholarship.law.missouri.edu/mlr/vol23/iss3/4
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or summons to the United States marshal or other officer authorized by
law to serve it, or he may mail the summons by registered mail as provided in rule 4 of the draft. Subsection (b) on "Form" provided that the
warrant shall contain the name of the defendant and shall describe the
offense alleged as provided in rule 4. It shall command the marshal to
arrest the defendant and to hold his subject to the order of the court.
The summons shall be as provided in rule 4 except that it shall command
the defendant to appear before the court at a stated time and place. The
warrant shall be executed and the summons shall be served as provided
in rule 4, and the officer or other person shall make return of the warrant
or summons promptly to the clerk. The rule was silent as to bail, although
the title referred to bail.
The fifth draft, dated June 1942, made some slight changes. By
direction of the court or upon request of the attorney for the government,
the clerk shall issue a summons instead of a warrant directed to any
defendant named in an indictment or information, and likewise upon
direction or request he shall issue more than one warrant or summons for
the same defendant. The clerk shall deliver the warrant or summons to
the marshal or other person authorized by law to execute or serve it.
The form of the warrant shall be as provided in rule 4 except that it
shall command that the defendant be arrested and brought before the
court. The warrant and summons shall be executed, served, and returned
as provided in rule 4.
A draft, known as Preliminary Draft, dated May 1942, very close in
resemblance to the fifth draft, was submitted to the Supreme Court for
comment. The Court as a whole had no comment on rule 11. But a
single judge thought rule 11 (a) bunglingly stated. It is evidently intended to apply only where a grand jury makes a presentment, without any
prior charge or hearing by a commissioner. But the rule does not say so.
The sixth draft, dated Fall 1942, made several changes. The words
"and Bail" were eliminated from the title of the rule which now became
rule 9, its final number. Bail is dealt with in other rules. The clerk is to
issue a warrant upon indictment or information unless he is directed
otherwise by the court or by these rules. Thus there is provision for
direction by the court with respect to whether or not a warrant is
required in the particular case. This change was made in the light of
comment by the Supreme Court previously mentioned. If the defendant
fails to appear as directed by a summons a warrant may issue. A
Published by University of Missouri School of Law Scholarship Repository, 1958
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similar change had been made in rule 4. The form of the warrant shall be
as provided in rule 4(b) (1) except that it shall describe the offense
alleged in the indictment or information, it shall command that the
defendant be arrested and brought before the court, and it shall be signed
by the clerk. The summons shall be accompanied by a form of acknowledgement to be signed and returned as directed by the clerk. A summons
to a corporation may be served within any such distance as the court may
order. The provision on return was amplified. An officer to whom a
warrant is delivered or a person to whom a summons is delivered shall
make return within a reasonable time, which may be specified by the
court. A warrant or summons returned unserved or a copy thereof may
be delivered by the clerk at any time while the indictment or information
is pending to the marshal or other authorized person for execution or
service. The changes made in this rule were aimed to make the provisions
specific and closely correlated with rule 4 on "Warrant and Summons on
Complaint."
The First Preliminary Draft (seventh Committee draft) dated May
1943 changed the number of this rule to rule 10. The provision on
issuance spoke of warrants for arrest of a defendant "not in custody."
The quoted language was new. The words "attorney for the government"
were substituted for "United States Attorney." The provision that the
clerk may issue more than one warrant or summons was made subject
to request of the attorney for the government or direction by the court.
A warrant "shall issue" where a defendant fails to appear as requested by
the summons. The sixth draft had used the words "may issue." The
former provision that a summons be accompanied by a form of acknowledgement of service to be signed and returned as directed by the clerk
was omitted. Full provision as to service of summons on a corporation
was made in substantially the language of the present rule 9 (c) (1). The
officer executing a warrant shall forthwith make a return to the court.
The sixth draft had provided "within a reasonable time, which may be
specified by the court." At the request of the attorney for the government
any unexecuted warrant shall be returned to and canceled by the court.
The officer to whom a summons is delivered for service shall make on or
before the return day a return thereof to the court. The sixth draft had
provided "within a reasonable time, which may be specified by the
court." A warrant returned unexecuted and not cancelled or a summons
returned unserved or a duplicate thereof may be redelivered for execuhttps://scholarship.law.missouri.edu/mlr/vol23/iss3/4
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tion or service at the request of the attorney for the government. The
provision for request by the government was new.
The following comments were made to the Advisory Committee on
the rule as it appeared in the First Preliminary Draft. Judge John E.
Miller of the Western District of Arkansas pointed out that during the
last two years his court had on some occasions directed that persons
against whom indictments or informations had been filed be notified
merely by letter of the accusation and had directed that they appear in
open court on a certain date to plead to the accusation.' Such defendants
had always responded to the notice. Judge W. E. Baker of the Northern
District of West Virginia pointed out that under subdivision (a) the
clerk would have to issue a warrant even if the defendant were under
bond.2 Furthermore warrants would have to be issued for the most trivial
offenses unless the United States attorney or the court took the affirmative action of directing the clerk not to issue a warrant. At the beginning
of a busy term the United States attorney may not have had time to
examine the cases on his calendar. The warrant should issue only on
request of the United States attorney or on specific direction of the court.
Edwin B. Holmes of the Court of Appeals for the Fifth Circuit would have
the last sentence read as follows: "If an individual defendant fails," etc.,
instead of "If a defendant fails to appear as requested by the summons a
warrant shall issue." Judge John J. Parker doubted the need for the use
of summons in federal practice. Judge John Paul of the Western District
of Virginia thought that summons should not be used after indictment, as
it might make two trips by the marshal necessary.3 Judge Albert L.
Reeves of he Western District of Missouri thought that when a warrant is
issued the court should specify what bond shall be required and how it
shall be taken. Likewise when a summons is issued the defendant should
be informed of any requirement that might be made as to bond. While
a summons probably would not contemplate a bond, a warrant necessarily
must take into account the right to bail. Judge J. Waties Waring objected
to the use of summons.4 If summons is to be used the rule should specify
in what cases, and should not leave it to the discretion of the United
States attorney, but rather to that of the court. Summons should not be

1.

1

COMMIENTS,

RECOMIENDATIONS,

AND

SUGGESTIONS

RECEIVED CONCERNING THE

PRoPosED FEDERAL RULES op CRammAL PROCEDURE 10 (1943).

2. lid. at 75.
3. 1 id. at 76.
4. 1 id. at 77.
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used where an indictment is involved.5 Failure to respond to a summons
may cause much delay in country districts where the court seldom sits.
Where summons is used, there should be provision for giving bond.6
Leslie L. Shimel, Assistant United States Attorney for the Western
District of South Carolina thought that the rule should provide that
before issuance of summons or warrant the clerk shall confer with the
United States attorney with a view to having the process provide for the
amount of the bond therein stated. Otherwise if the defendant appears
in response to the summons, he does not bind himself to appear for trial.
The bond should be fixed in advance as the judge may be absent when the
defendant appears or is arrested. Robert M. Hitchcock of Dunkirk, New
York would have the warrant issue on direction of the United States
attorney. Where there are several defendants, it may be that the United
States attorney will not want any warrant to issue until all are issued.
Clyde 0. Eastus, United States Attorney for the Northern District of
Texas, opposed the use of summons as it creates much more unnecessary
work and accomplishes nothing.7 Thomas J. Morrissey, United States
Attorney for the District of Colorado, would use the summons only for
corporate defendants. 8 Xenophon Hicks of the Court of Appeals for the
Sixth Circuit held the same view. Mr. Neil Andrews, United States
Attorney for the Northern District of Georgia would not let the court
have the power to withhold the issuance of a warrant. Only the United
State attorney should have such power.
With respect to subdivision (b) Judge Waring of the Eastern District
of South Carolina would provide that the judge or the United States
attorney shall indicate on each warrant issued by the clerk the amount of
bail to be given. 9 The judge might be absent at the time of the execution
of the warrant or the service of the summons. Thus an arrested defendant
might have to stay in jail until the return of the judge. Under the existing practice a bench warrant is issued when the indictment is returned or
the information filed and the warrant requires that the defendant be
arrested and taken before the nearest commissioner to give bail or otherwise to remain in prison. The amount of bail is fixed in the bench
warrant. As to mine run cases the United States attorney prepares the

5.
6.

1 id. at 78.
1i. at 79.

7. 2 id. at 376.
8. 2 id. at 377.
9.

1 id. at 80.
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bench warrant forms and fills in the amount of bail. In exceptional cases
this is left blank and the United States attorney consults with the judge
as to the amount of bail. Judge C. C. Wyche of the Western District of
South Carolina suggested the rule contain a provision that the warrant or
summons issued by the clerk shall be under the seal of the court.10
William B. Danforth, Assistant United States Attorney for the Northern
District of Iowa, doubted whether the rule permitted the taking of the
defendant before the nearest commissioner for the purpose of giving bail,
although this was the existing practice. Professor Robert Kingsley of the
University of Southern California thought that a copy of the indictment
or information should accompany the warrant or summons. This would
be in line with rule 4 providing that a copy of the complaint be attached
to the warrant. Judge Paul J. McCormick of the Southern District of
California regarded the provision for summons as very helpful.'" Stuart
H. Steinbrink of New York suggested that to obviate cross reference to
rule 4(b) (1) the rule as to form of the warrant and summons be spelled
out more fully.12 Arguably under the wording of the rule a certified copy

of the indictment must be attached to the warrant. C. B. Watkins, Clerk
of the United States District Court for the Northern District of Ohio
thought that the summons should be accompanied by a copy of the indictment or information rather than requiring the clerk to summarize its
content in the body of the summons.1 3
With respect to subdivision (c) Judge Waring concluded that the
rule does not provide as to what happens if a corporation does not answer
a summons.1 4 The rule should provide that if the corporation fails to
appear there should be process against one or more of its officers; perhaps
in the nature of contempt proceedings. Leslie M. Shimel, Assistant United
States Attorney for the Western District of South Carolina, would serve
a corporation by registered mail.' 5 John T. Metcalf, United States
Attorney for the Eastern District of Kentucky, would allow service of the
summons on an individual defendant at such distance as the court may
order, just as is permitted with respect to corporate defendants. Robert
M. Hitchcock of Dunkirk, New York would amend subdivision (c) (2)

10.
11.
12.
13.
14.
15.

1
2
2
2
1
1

id. at 81.
id. at 378.
id. at 379.
idl. at 380.
id. at 82.
id. at 83.
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to provide that the return of the officer executing a warrant be made
to the clerk rather than to the court.1 6 Joseph W. Burns of the Criminal
Division of the Department of Justice thought that the rule should
provide for service of summons on a corporation anywhere in the United
States.1 7 There was an inconsistency with rule 4(c) (2) which provided
for service outside the state if within one hundred miles of the place of
service "within such distance as the court may order." Joseph W. Burns
pointed out that the provisions of subdivision (c) (2) that a warrant
returned unexecuted and not canceled may be reissued by the clerk is
very valuable in cases involving the prosecution of persons harboring
fugitives. In cases where a non est return has been made and the warrant
considered canceled, prosecutions based on harboring a fugitive thereafter have been dismissed on the ground that there was no warrant outstanding and that therefore the defendant was not a fugitive.18 Judge
George C. Taylor of the Eastern District of Tennessee criticized the provision for cancellation of a warrant by the court in cases where the United
States attorney has requested the officer not to execute it. This is an
unnecessary burden which can be avoided by providing in the alternative
that the warrant should be canceled by the clerk unless a contrary rule
is promulgated by the court which permits the court alone to cancel in
such circumstances. In that situation the judge would have the right to
follow either course.
The Second Preliminary Draft (eighth Committee draft) dated
February 1944 made some changes both in style and substance. The rule
again became rule 9. The language "not in custody" was omitted. The first
sentence now read: "When an indictment or an information is filed, a
warrant for the arrest of each defendant shall be issued by the clerk upon
the request of the attorney for the government." The previous provision
as to direction by the court or by these rules was omitted. The language
that the clerk shall deliver the warrant or summons "forthwith" for
execution or service was changed to omit the word "forthwith." If a
defendant fails to appear "in response to" the summons, a warrant shall
issue. The prior language had been "as requested by" the summons. As
to the form of the warrant the words "offense charged" were substituted
for "offense alleged." An important new provision as to bail was inserted:

16. lid. at 84.
17. 2 i. at 380 (a).
18. 2 i. at 381.
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"The amount of bail may be fixed by the court and endorsed upon the
warrant." The previous provision that a summons to a corporation may be
served within such distance as the court may order was omitted. A new
provision stated: "The officer executing the warrant shall bring the
arrested person promptly before the court or, for the purpose of admission to bail, before a commissioner." At the request of the attorney
for the government any unexecuted warrant shall be returned and
canceled. The additional language "by the court" was omitted. The provision as to return now referred to the "person" to whom the summons
was delivered instead of to the "officer."
The following comments were made to the Advisory Committee on
the Second Preliminary Draft. The Judicial Conference of the Second
Circuit adopted a recommendation that the rule be limited to warrants
issued upon indictments or in the alternative a provision be included to
the effect that the warrant of arrest be issued upon an information only
when the information is verified or supported by affidavit. 10 The motion
in favor was made by Judge Swan. It was also suggested that rules 9
and 4 be consolidated. Judge Evan A. Evans of the Court of Appeals
for the Seventh Circuit would let the deputy of the clerk as well as the
clerk issue a summons or warrant.2 0 Judge J. Foster Symes of the District
of Colorado would eliminate the issuance of summons to individuals as
they often ignore such process. Harry C. Blanton, United States Attorney
for the Eastern District of Missouri, would have rule 9 or rule 7 on
"Indictment and Information" require that the information be predicated
upon oath or affirmation to comply with the fourth amendment requiring
that no warrant of arrest shall issue unless so supported.2 1
The Special Committee of the Los Angeles Bar Association would
strike out the word "promptly" in the last sentence of subdivision (c) (1)
and substitute the word "forthwith." The same committee would also
strike out the words "or a duplicate thereof" appearing in the last
sentence of subdivision (c) (2).22 Joseph T. Votava, United States Attorney for the District of Nebraska would eliminate the word "promptly"
in subdivision (c) (1) and substitute "without unnecessary delay," the

19.
20.
21.
22.

3 id. at 36 (1944).
3 iL at 37.
4 id.at 23.
4 id. at 24.
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words used in rule 5 (a) 23 He also was not clear whether the last sentence
of subdivision (c) (1) amended 18 U.S.C. section 595 which provides that
the defendant shall be taken before the nearest commissioner, or the
nearest judicial officer having jurisdiction. Judge J. Foster Symes of the
District of Colorado was concerned with the problem of acquiring jurisdiction over corporations not residing in the state. No bench warrant can
issue against a corporation. Foreign corporations often request permission
to appear by a local attorney. He refused such requests, and required
some officer authorized by the board of directors to appear and plead for
them. If the corporation pleads guilty, as it generally does, there is no way
to enforce the payment of a fine, except by a very tedious process, as
they have no property in the state and no officer can be held responsible.
He suggested a provision that a corporation may appear by some designated officer of the corporation and that they either must give bond for
their appearance, as well as for the payment of any fine that may be
imposed, or that some special provision be made by which a fine, if
imposed, can be collected.
The Report of the Advisory Committee (ninth Committee draft)
dated June 1944, made some changes. There was an important change in
the first sentence. It now read: "Upon the request of the attorney for
the government the clerk shall issue a warrant for each defendant named
in the information, if it is supported by oath, or in the indictment." The

previous language was "When an indictment or information is filed, a
warrant for the arrest of each defendant shall be issued upon the request

of the attorney for the government." The language "if it is supported
by oath" was new. The Supreme Court adopted this version except for
a change in the first sentence. It provided that "the court" shall issue a

warrant. The language was, "the clerk shall issue a warrant."
H. THE PROCEDURE nT ENGLAND
It has been pointed out that following grand jury indictment "by the

common-law practice, and by the state practice, the defendant, if within
the state or kingdom, was arrested upon a bench warrant, or a warrant
signed by a justice of the peace, issued directly upon the finding of the
grand jury. The bench warrant ran throughout the state, or kingdom;

23. 3 id. at 38.
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a justice's warrant had to be 'backed,' or indorsed, by a justice in the
24
county where the defendant was found."
Under present English practice if an indicted defendant is present in
court, or is in the custody of the court, he may at once be arraigned without any previous process. 25 When the defendant is in the custody of
another court, he is removed by habeas corpus ad respondendurm. 2 A
prisoner's attendance may also be obtained by a Secretary of State's
21
order.
The most convenient form of process in ordinary criminal proceedings is for the prosecutor to obtain from the clerk of indictments at
assizes, or from the clerk of the peace at quarter sessions, a certificate of
indictment preferred and signed, which is then produced to a justice of
28
the peace, who will then issue his warrant of arrest.
By long practice it is an established rule that any court of record
before which an indictment is preferred and signed may forthwith issue
a bench warrant. 29 If the warrant is issued at assizes, it is signed by a
judge; if at sessions by two justices of the peace or a recorder. If the
indicted person is already under a recognizance to appear and does not
appear, the prosecutor may request a bench warrant. 30 It is not now the
practice to grant a bench warrant unless immediate arrest is necessary,
81
or it is shown that the defendant is about to leave the country.
24. In re Dana, 68 Fed. 886, 893 (S.D.N.Y. 1895). The court cited: 1

CHiTry,

CRnunAL LAW *342.

"In early times the formal accusation was often, perhaps usually, the first step
in the procedure, and the prisoner was not arrested until after he had been indicted."
1 STEPHEN, A HISTORY OdTHE CRnvINAL LAWv OF ENGLAND 217 (1883). See also 22 C.J.S.,
Criminal Law § 404, n.43. For a single case using the ancient venire facias ad
respondendum see United States v. Philadelphia & R. Ry. Co., 237 Fed. 292 (E.D.
Pa. 1916).
25. AncHOLD, PLEADING, EVIDENcE & PRACTICE IN CMUNAL CASES 65 (32d ed. 1949).
It should be noted that grand juries have not been used in England since 1933.
Indictments continue, but they are not found by grand juries. See OAFIELD, CU~muNAL
PROCEDURE FRoMy ARREST TO APPEAL 140, 197-203 (1947).
26. ARC OLD, op. cit. supra note 25, at 65; RoscoE, CRpIINAL EVmENCE 232 (16th
ed. 1952) (setting out Criminal Law Amendment Act, 1867, 30 & 31 VxcT. c. 35, § 10).
27. Criminal Justice Act, 1948, 11 & 12 GEo. 6, c. 58, § 60(2) (a). The statute is
set out in ROSCOE, op. cit. supra note 26, at 121.
28. Indictable Offenses Act, 1848, 11 & 12 VICT. c. 42, § 3, set out in AScHHOLD,
op. cit. supra note 25, at 65 and RoscoE, op. cit. supra note 26, at 259. As to the somewhat similar procedure as to indictments tried in the King's Bench Division, see
ARcBmoLD, op. cit. supra note 25, at 105. As to the latter the ancient writs of venire
facias, distingras, capuas ad respondendum, and subpoena ad respondendum are
abolished. Ibid.
29. AscnsoLD, op. cit. supra note 25, at 69.
30. KANY, OuTLuES OF CPmNAL LAw § 735 (Turner ed. 1952).
31. ARcmOLD, op. cit. supra note 25, at 70.
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As to arrest following the filing of an information in England, his32
torically the same process was used as that following an indictment.
Informations may be used only as to misdemeanors. 33 It is filed in the
King's Bench Division. It is tried in the King's Bench Division, or assizes
on the civil side.34 There is no preliminary examination before a justice
of the peace. Criminal informations other than informations filed ex
officio by the Attorney General were abolished by Act of Parliament
in 1938. Hence only the Attorney General may file informations, and
he seldom exercises the right. The latest information was in 1910 for a
libel on the King.35 To summarize, the early English procedure is quite
helpful and relevant to American procedure. But the present English
procedure is not very helpful, as the grand jury is no longer used, and
as informations have become almost obsolete.

III.

FEDERAL PROCEDURE PRIOR TO RULE 9

A statute of September 24, 1789, provided that state law should
apply to arrests for federal offenses, or more precisely that the usages
of the state were to be followed as to the mode of process against federal
offenders.36 "But this, if, indeed, it refers to anything more than the form
of the warrant, could not, by any possibility, include any usage which is
expressly prohibited by the constitution of the United States. '37 Hence
even though a state official may proceed without a showing of probable
cause, a United States Attorney may not.
Use of bench warrants following indictment has thus long been recognized as a regular mode of bringing the defendant to trial. Several
modes are possible. "One is by complaint, followed successively by a
warrant of arrest, a preliminary hearing before a magistrate, and indictment by a grand jury. Another is by the presentment of a grand jury,
followed by the issuance of a bench warrant without the preliminary

32. OR iELD, op. cit. supra note 25, at 197.
33. K NNY, op. cit. supra note 30, §§ 716, 658.
34. RoscoE, CParnni EViDENcE 229 (16th ed. 1952).
35. ARcHBoLD, PLmING, EvIDENcE & PRACTICE IN CImNAL CASES 114 (32d ed.
1949).
36. 1 STAT. 91 (1789). For many years this was REV. STAT. § 1014 (1875). While
numerous cases on arrest before indictment or information cited this statute, comparatively few cases on arrest after indictment or information cited it.
37. United States v. Tureaud, 20 Fed. 621, 624 (C.C.EfD. La. 1884).
In Raich v. United States, 20 F.2d 382 (9th Cir. 1927) it seems to be implied that
an arrest at night for a misdemeanor is governed by state law. However, the defendant
failed to take timely objection.

https://scholarship.law.missouri.edu/mlr/vol23/iss3/4
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complaint and hearing. Still another is an information emanating from
the official representative of the sovereign power, in lieu of the other
procedure preceding the indictment."3 8
M/fr. Justice Field has described the procedure of arrest as follows:
"When the indictment is found, or the information is filed, a warrant is
issued for the arrest of the accused to be brought before the court, unless
he is at the time in custody, in which case an order for that purpose is
made, to the end, in either case, that he may be arraigned and plead
to the indictment or information."3 9
Mr. Justice Brown, speaking for the Supreme Court, has pointed
out: "It is not always that the district attorney desires the arrest of the
defendant immediately upon the indictment being returned to the court,
and it is proper that the clerk should wait for instructions before issuing
the bench warrant. These instructions are given in the form of a precipe,
'40
and for filing such precipe the clerk is entitled to his fee.
An indictment may be found without there having previously been a
complaint and a preliminary examination. 41 Thus the indictment may be
the first step in a criminal proceeding.
As early as 1870 it was held that arrest following the filing of an
information could not be predicated on the information alone. "The
constitution declares that 'no warrant of arrest shall issue but upon
probable cause; ...; the information is not supported by oath or affirma42
tion; it follows, as a corollary, that the warrant was not authorized."

38. United States v. Simon, 248 Fed. 980, 982 (ED. Pa. 1916).
39. In re Bonner, 151 U.S. 242, 257 (1894).
40. United States v. Van Duzee, 140 U.S. 169, 175 (1891).
41. Goldsby v. United States, 160 U.S. 70, 73 (1895); Garrison v. Johnston, 104
F.2d 128, 130 (9th Cir. 1939); United States v. Wingert, 55 F.2d 960, 962 (E.D. Pa.),
rev'd sub nom Ex parte United States, 287 U.S. 241 (1932); United States v. Simon,
supra note 38; United States v. Baumert, 179 Fed. 735, 742 (N.D.N.Y. 1910); United
States v. Correspondence Institute of America, 125 Fed. 94 (M.D. Pa. 1903); United
States v. Fuers, 25 Fed. Cas. 1223, No. 15,174 (WD. Pa. 1870).
But the practice was criticized as unfair to the defendant in United States v.
Wetmore, 218 Fed. 227, 238 (WD. Pa. 1914); United States v. Jenks, 258 Fed. 763,
764 (ED. Pa. 1919).

42. United States v. Shepard, 27 Fed. Cas. 1056, 1057, No. 16,273 (E.D. Mich.

1870). The case was a removal case.
The court also held that prior to the filing of the information there must be a
complaint, supported by oath or affirmation showing probable cause, followed by an

arrest and examination, under § 33 of the Act of September 24, 1789. 1 STAT. 91 (1789).
Then if the accused is held to bail or committed, the United States attorney may
file an information. Id. at 1059.
See also Weeks v. United States, 216 Fed. 292, 300 (2d Cir. 1914); United States
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In 1875 it was held that where there had first been a complaint on oath
before a commissioner, the fourth amendment had been complied with,
and the United States attorney could file an information. 43
It would seem that it is only the fourth amendment which requires
verification of an information on which an arrest is predicated. The due
process clause of the fifth amendment arguably does not apply, as it has
been held by the Supreme Court that state law providing for unverified
informations does not violate the due process clause of the fourteenth
amendment.

44

If an indictment has been found but nolle prossed, an information
may be filed without there having been a preliminary examination. 45
The finding of the indictment shows probable cause.
With respect to information procedure in the Philippine Islands the
Supreme Court has held that an information may be filed based simply
on a preliminary investigation by the prosecuting attorney as a finding
of probable cause for arrest is only quasi judicial. 46
The fourth amendment does not require that an information be
verified or supported by an affidavit based on personal knowledge and
showing probable cause, except when such information is made the basis
of an application for a warrant of arrest.47 Hence, if no warrant is issued,
but the defendant appears voluntarily, pleads, is tried and convicted, he
may not then object that the fourth amendment has been violated. 48

v. Illig, 288 Fed. 939, 943 (W.D. Pa. 1920); United States v. Michalski, 265 Fed. 839,
840 (W.D. Pa. 1919); United States v. Schallinger Produce Co., 230 Fed. 290, 293
(E.D. Wash. 1914); United States v. Wells, 225 Fed. 320, 322 (W.D. Tenn. 1913); In re
Dana, 68 Fed. 886, 895 (S.D.N.Y. 1895).
43. United States v. Maxwell, 26 Fed. Cas. 1221, No. 15,750 (C.C.W.D. Mo. 1875).
The arrest preceded the information.
In some districts it was the practice of the district court to refuse to permit the
filing of an information until a preliminary examination had been held and the
defendant held to answer (United States v. Reilley, 20 Fed. 46 (C.C.D. Nevada 1884))
or a preliminary examination was held after filing of the information.
44. Lem Woon v. Oregon, 229 U.S. 586, 590 (1913).
45. United States v. Ronzone, 27 Fed. Cas. 894, No. 16,192 (C.C.S.D.N.Y. 1876).
The case did not involve an attack on the arrest, but merely on the information.
46. Ocampo v. United States, 234 U.S. 91, 100 (1914).
47. Weeks v. United States, supra note 42; see Note, 1 ILL. L. BULL. 175 (1917-18).
48. Albrecht v. United States, 273 U.S. 1, 8 (1927); Gray v. United States, 14
F.2d 366, 368 (8th Cir. 1926); Miller v. United States, 6 F.2d 463 (3d Cir. 1925); Ryan
v. United States, 5 F.2d 667 (4th Cir. 1925); Christian v. United States, 8 F.2d 732
(5th Cir. 1925); Poleskey v. United States, 4 F.2d 110 (7th Cir. 1925); Wagner v.
United States, 3 F.2d 864 (9th Cir. 1925); Vollmer v. United States, 2 F.2d 551, 552
(5th Cir. 1924); Keilman v. United States, 284 Fed. 845 (5th Cir. 1922); Brown v.
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Where, in connection with an information, summons is used instead of
arrest, there is no requirement under the fourth amendment that affidavits showing probable cause be filed. 49 Such cases usually involved
corporations."
It was once said not to be a valid argument that an information filed
and signed by the United States attorney is itself made under oath since
the United States attorney is a sworn officer of the government.5 1 The
clerk could not properly issue a warrant simply on the basis of such
filing and signing by the United States attorney. Apparently speaking of
the validity of an information apart from the issuance of a warrant, the
Supreme Court has said: "The United States Attorney... may file an
information under his oath of office; and, if he does so, this official oath
may be accepted as sufficient to give verity to the allegations of the
information."5 2
The Supreme Court stated in 1911 that a criminal defendant "cannot
be tried on an Information unless it is supported by the oath of some one
having knowledge of facts showing the existence of probable cause."591
But in 1927 the court concluded that an information could be valid although the warrant of arrest was invalid because based on affidavits
54
verified before a notary public.
Where the affidavit is verified before a notary public, a state official
without authority to administer oaths in federal criminal proceedings, an
arrest violates the fourth amendment.5 5 The fourth amendment requires
United States, 257 Fed. 703, 705 (9th Cir. 1919); Kelly v. United States, 250 Fed.
947, 949 (9th Cir. 1918); Abbott Bros. v. United States, 242 Fed. 751, 752 (7th Cir.
1917); Weeks v. United States, supra note 42, at 302; United States v. McDonald,
293 Fed. 433, 436 (D. Minn. 1923); United States v. Illig, 288 Fed. 939, 944 (W.D.
Pa. 1920); United States v. Newton Tea & Spice Co., 275 Fed. 394, 397 (S.D. Ohio
1920); United States v. Adams Express Co., 230 Fed. 531, 532 (D. Mass. 1915); United
States v. Schallinger Produce Co., 230 Fed. 290, 293 (EfD. Wash. 1914); United States
v. Smith, 17 Fed. 510, 512 (C.C.J. Mass. 1883). See also Carney v. United States,
295 Fed. 606, 608 (9th Cir. 1924) (dissenting opinion).
49. United States v. Adams Express Co., supra note 48.
50. Acme Poultry Corp. v. United States, 146 F.2d 738 (4th Cir. 1944); Abbott
Bros. v. United States, 242 Fed. 751 (7th Cir. 1917); United States v. Adams Express
Co., supra note 48. See Guernsey, A Question of Federal Criminal Procedure, 19
YALE L.J. 80 (1909).

51. United States v. Wells, 225 Fed. 320, 322 (W.). Tenn. 1913).
52. Albrecht v. United States, supra note 48, at 6.
53. United States v. Morgan, 222 U.S. 274, 282 (1911).
54. Albrecht v. United States, supra note 48, at 5, 8.
55. Albrecht v. United States, supra note 48, at 5; United States v. Schallinger
Produce Co., supra note 48.
See Note, 32 IND. L.J. 332, 342-43 (1957).
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not only probable cause as a condition precedent to the issuance of a
warrant of arrest, but also requires that the issuance must be "supported
by oath or affirmation." This is met as to indictments by the oath of the
grand jury. 6 It may be met as to informations by the oath of the United
57
States attorney.
Where the United States attorney files an information together with
affidavits, if the affidavits fail to show probable cause arising from facts
within the knowledge of the parties making the affidavits, the information
may be quashed on a motion to quash.5 8 Furthermore amendment of
affidavits made as part of a criminal information cannot be allowed. 50
But where prior to the filing of the information, there has been a complaint showing probable cause and an arrest under the warrant then
issued, an information will not be quashed where the information sets
out that it was issued on the oath of the office of the United States
attorney, but the information was not sworn to. 0° Accompanying the
information were the papers of the commissioner who held the preliminary examination, showing arrest on a warrant issued on affidavits stating
probable cause and given under oath.("
The basis of objections to affidavits on information and belief has
been stated as follows: "When a warrant issues in pursuance of an
affidavit based on information and belief, and the sources of information
do not appear, the person arrested is without opportunity to invoke the
law either against the person making the affidavit, because of prejury,
or against the person furnishing the information, because of slander
' 62

or libel."

56. McGrain v. Daugherty, 273 U.S. 135, 149 (S.D. Ohio 1927).
57. Pollak, Issuance of Warrants of Arrest Under Criminal Informations, 6 FED.
B.J. 291, 295 (1945).
58. United States v. Tureaud, 20 Fed. 621, 622 (C.C.E.D. La. 1884). The court
referred to the fourth amendment and concluded that English precedent was therefore not controlling. Even though the Revised Statutes, § 1014, authorized the application of state law, this was subject to the fourth amendment For a careful analysis of
the case see Pollak, supra note 57, at 296-97.
See also Johnston v. United States, 87 Fed. 187, 189 (5th Cir. 1898); United
States v. Baumert, 179 Fed. 735, 738 (N.D.N.Y. 1910). And see the analysis of the
latter case by Pollak, supra note 57, at 297-99.
59. United States v. Tureaud, supra note 58, at 624.
60. United States v. Polite, 35 Fed. 58 (D.S.C. 1888). See also Gray v. United
States, 14 F.2d 366, 368 (8th Cir. 1926); Ryan v. United States, 5 F.2d 667, 668 (4th
Cir. 1925).
61. United States v. Polite, supra note 60.
62. United States v. Michalski, 265 Fed. 839, 840 (W.D. Pa. 1919).
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The affidavit or complaint in connection with an information must
not be too general, that is to say it must set out the acts done by the
defendant.6 3 It must aver knowledge of the facts by the affiant0 4 But
it has been held that where an information charging contempt is presented
by the United States attorney, the facts may be alleged on information
and belief. 65 An affidavit containing some averments within the knowledge of the affiant and some merely within his information is not adequate when the affidavit fails to show which averments are within knowledge and which within information.("
The fourth amendment does not require in connection with the filing
of informations that the oaths or affirmations of the supporting witnesses
be taken in open court or before the judge issuing the warrant of arrest.07
It is sufficient that the witness give his evidence on oath before a commissioner on a preliminary examination, or that the affidavit be made
on oath before any officer authorized by law to take and subscribe such
oaths. It would be a handicap if the affiant had to travel across the
country to give his affidavit. Prosecution by information is not governed
by state law.68 Affidavits taken outside the district must contain a
venue.69 If sworn to before a notary public, there must be a certificate
attached showing his authority and that the affidavit was properly taken
and subscribed. If taken before a state judge or justice of the peace, or
before a commissioner outside the district, there must be a like certificate.
When the proper procedure is not taken in connection with arrest
following an information, the district court may decline to issue a warrant
of arrest.70
When the district court is asked to issue a bench warrant upon an
indictment fair on its face and returned to it by its duly constituted grand

63. Johnston v. United States, supra note 58; United States v. Illig, 288 Fed.
939, 944 (Wi). Pa. 1920); United States v. Baumert, supra note 58.
64. Johnston v. United States, supra note 58; United States v. McDonald, 293

Fed. 433, 436 (D. Minn. 1923); United States v. nlig, supra note 63; United States v.
Michalski, supra note 62.
65. Kelly v. United States, 250 Fed. 947, 949 (9th Cir. 1918); Creekmore v.
United States, 237 Fed. 743, 745 (8th Cir. 1916).
66. United States v. Michalski, supra note 62, at 842.
67. United States v. Baumert, 179 Fed. 735, 738 (N.D.N.Y. 1910); United States
v. Polite, supra note 60. See Note, 32 I=w. L.J. 332, 342-343 (1957).
68. United States v. Baumert, supra note 67, at 741.
69. Id. at 743.
70. United States v. Michalski, supra note 62, at 842; United States v. Baumert,
supra note 67, at 743.
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jury, it has no discretion to refuse, and the United States attorney may
obtain mandamus from the Supreme Court. The "question whether there
was probable cause for putting the accused on trial was for the grand
jury to determine." 71 Whatever the rule may be as to arrest before indictment or as to removal proceedings it "reasonably cannot be doubted that,
in the court to which the indictment is returned, the finding of an indictment, fair upon its face, by a properly constituted grand jury, conclusively
determines the existence of probable cause for the purpose of holding
the accused to answer." 72 Even in removal proceedings, the indictment
is prima facie evidence of probable cause.7 3
United States commissioners have the same power to take bail upon
an arrest made after an indictment as they have in cases of arrest before
indictment, and this has been the practice of the courts.74 There is no
need to appear in the district court to obtain bail, as this would cause
great hardship to the defendant.
Where a defendant has given bail after indictment and the bail is
forfeited and the defendant fails to appear and answer he may be arrested
on a bench warrant. 75 The forfeiture of bail is not regarded as a satisfaction for the offense, particularly a penitentiary offense.
A federal court in one district has no authority following an indictment to issue its writ to the marshal of another federal district commanding him to arrest a person within his jurisdiction.7 6 Congress could
provide for such authority, but had not done so. Neither the "all writs"
statute nor the removal statute gave such authority.
Authority to issue process against corporate defendants following
indictment or information was found under the all writs statute.7 7 Thus
following indictment the court may issue a writ of venire facias against a
71. Ex parte United States, 287 U.S. 241, 249 (1932), reversing, United States
v. Wingert, 55 F.2d 960 (ED. Pa.).
72. Ex parte United States, supra note 71, at 250. See McGrain v. Daugherty,
273 U.S. 135, 157 n.11 (1927). See also Note, 32 IND. L.J. 332, 342, 344 (1957); Fraenkel,

From Suspicion to Accusation, 51
rule as rather harsh.

YALE

L.J. 748, 756 (1942). Both writers regard the

73.
Federal
proof of
74.

United States v. Hammond, 98 F2d 187, 188 (5th Cir. 1938). Under the
Rules of Criminal Procedure, rule 40(b) (3), the indictment is conclusive
probable cause.
Hoeffner v. United States, 87 Fed. 185, 186 (8th Cir. 1898). The court cited:
REV. STAT., §§ 1014, 1015 (1875).
75. Er parte Milburn, 34 U.S. (9 Pet.) 704, 710 (1835).
76. Palmer v. Thompson, 20 App. D.C. 273, 279-283 (D.C. Cir. 1902).
77. The present statute is 28 U.S.C. § 1651 (a) (1952).
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corporate defendant. 78 Likewise it may issue a summons to a corporate
defendant,79 and the summons may even be served in another district
80
than that in which the trial is had.
The irregularity of the warrant of arrest may be waived where the
information is valid, but the warrant of arrest is based on insufficiently
verified affidavits.8 ' But mere giving of a bail bond without objection to
the warrant does not waive invalidity of the warrant, nor does it operate
as a general appearance. 82 Objection may not be taken after the verdict.88
Objection may be taken by motion to quash the warrant, not the information. But a motion to quash the warrant is too late if the defendant is in
84
court and the affidavits have been amended before the motion is filed.
The court left undecided the question whether it would have been proper
to allow the amendment and deny the motion to quash, if the attack on
the warrant had been made before the amendment of the affidavits.
Objection that an information was not verified by oath or affidavit
and that the arrest was not valid must be made in the trial court before
pleading the general issue by some proper motion or plea. 8 It cannot be
made for the first time on appeal.
When a party has been discharged on habeas corpus from the process
under which he is imprisoned, namely a writ of capias, this discharges
him from any further confinement under such process, but not under any
other process which may be issued against him under the same indictment as a bench warrant.8 6 A judgment of a district court in habeas
78. United States v. Philadelphia & R. Ry. Co., 237 Fed. 292, 294 (E.D. Pa. 1916).
79. United States v. John Kelso Co., 86 Fed. 304, 308 (N.D. Calif. 1898).
80. John Gund Brewing Co. v. United States, 204 Fed. 17, 18 (8th Cir. 1913);
United States v. Virginia Carolina Chemical Co., 163 Fed. 66, 67 (M.D. Tenn. 1908);
United States v. Standard Oil Co. of Ind., 154 Fed. 728, 730 (E.D. Tenn. 1907). Cf.
Guernsey, A Question of Federal Criminal Procedure,19 YA=E L.J. 80, 84 (1909).
81. Albrecht v. United States, 273 U.S. 1, 8 (1927).
82. Id. at 9. The question was not decided in Ocampo v. United States, 234 U.S.
91, 101 (1914).
83. Albrecht v. United States, supra note 81, at 9.
84. Id. at 10.
85. Dowdell v. United States, 221 U.S. 325, 332 (1911).
Objection that the affidavit was made before a notary public and that the affiant
did not have personal knowledge cannot be made for the first time on appeal. United
States v. McDonald, 293 Fed. 433, 437 (D. Minn. 1923); Yaffee v. United States, 276
Fed. 497, 500 (6th Cir. 1921). See also Barto v. United States, 21 F.2d 828 (9th Cir.
1927); Radich v. United States, 20 F.2d 382 (9th Cir. 1927); Schmidt v. United States,
2 F.2d 367 (7th Cir. 1924); Jordan v. United States, 299 Fed. 298 (9th Cir. 1924);
Farinelli v. United States, 297 Fed. 198, 199 (9th Cir. 1924); United States v. Smith, 17
Fed. 510, 512 (C.C.D. Mass. 1883).
86. Ex parte Milburn, 34 U.S. (9 Pet.) 704, 710 (1835).
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corpus discharging a defendant held by the commissioner for removal
to another district is not res judicata as to the validity of the bench
warrant issued by the court in which the indictment is pending.8 7
IV.

RULE 9 AS INTERPRETED IN TBE DECISIONS

Justice Reed, sitting as a circuit justice, has stated the meaning of
bench warrants as including more than warrants after indictment. "Under
ancient practice bench warrants are issued on indictments to bring
defendants before the court for trial, and after violation of bail, either
before or after conviction, warrants issue in order that a judgment may
'88
be executed.
It is easier to obtain a warrant after indictment than after an information. An indictment is itself evidence of probable cause.89 It has
been broadly stated, however, that "of course, probable cause is inherent
in an indictment or information."90
Prior to the adoption of rule 7(a) it might have been possible to
argue that probable cause had been satisfied when the district court
granted leave to file an information. 9 Since then this argument can
92
carry no weight as leave of court is not required to file an information.
An information, viewed as an information only, need not be verified
by oath or affidavit. 93 It is only when the government seeks the issuance
of a warrant that an affidavit or oath becomes necessary.9 4 In the absence
of such oath only a summons will issue. If the affidavit is attached to the
information and submitted to the jury this is reversible error as it may
injure the defendant.9 5 Injury is likely as the affidavit states that the
facts set forth in the information are true.
87. Morse v. United States, 267 U.S. 80, 82 (1925).
88. Field v. United States, 193 F.2d 86, 90 (2d Cir. 1951). See 22 C.J.S., Criminal
Law § 404, at 623 (1940).
89. United States v. Pisano, 193 F.2d 361, 363 (7th Cir. 1951); Butler v. United
States, 191 F.2d 433, 438 (4th Cir. 1951).
90. Wrightson v. United States, 222 F.2d 556, 558 (D.C. Cir. 1955).
91. Pollak, Issuance of Warrants of Arrest Under Criminal Informations, 6 YED.
B.J. 291, 294 (1945).
92. FEn. R. Crnm. P. 7 (a).
93. United States v. Grady, 185 F.2d 273, 275 (7th Cir. 1950). The oath or affidavit is not a part of the information or a requisite to its validity. See also United
States v. Pickard, 207 F.2d 472, 475 (9th Cir. 1953).
94. A copy of an affidavit is set forth in United States v. Grady, supra note 93,
at 274. The sole purpose of the oath is to enable the government to obtain the issuance
of a warrant. Id. at 275. See also United States v. Pickard, supra note 93. It is stated
too broadly in Wrightson v. United States, supra note 90, that "of course, probable
cause is inherent in an indictment or information."
95. United States v. Grady, supra note 93, at 273.
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An information may be filed without having been preceded by a complaint under rule 3, an arrest or summons under rule 4, or a preliminary
examination under rule 5.96 Rule 9 deals with arrest and summons after
the filing of the information or indictment. Rules 3, 4, and 5 are not
limitations on rule 9.
Under the fourth amendment an information must be supported by
the oath of someone who has knowledge of the facts showing the existence
of probable cause97 A federal court has no jurisdiction to issue a warrant
when the information is filed based only on the information and belief
of a federal officer. A verification by an O.P.A. investigator reciting that
he had read the information and knew the contents thereof, and that the
contents were true to the best of his knowledge was not sufficiently
positive to establish probable cause. It may be noted that the Advisory
Committee annotation left out a statement appearing in the annotations
to the First and -Second Preliminary Drafts: "The rule does not adopt
a frequently stated requirement that an information must be based on
personal knowledge in order to authorize the court to issue a warrant
of arrest upon the information."98
The probable cause must be submitted to the commissioner and not
merely to an official accuser. 9 It is immaterial that rule 9 is silent with
respect to the person before whom the oath is to be taken.
A warrant of arrest based on improperly verified information may
be quashed on motion of the defendant. 10 0 The giving of bail bonds after
the arrest is not a waiver as to an improperly verified information. 01' It
is too late to raise the issue that the information was not made under oath
96. United States v. Pickard, supra note 93, at 474.
However, preceding or simultaneous with the information there is likely to be an
affidavit under oath showing probable cause as in rule 3 and rule 4(a) where process
following the information is contemplated.
97. United States v. Kennedy, 5 F.R.D. 310, 311 (D. Colo. 1946). It is immaterial
that rule 9 is silent as to the form of the oath.
The court expressly disagreed with the views expressed by Pollak, Issuance of
Warrants of Arrest Under Criminal Informations, 6 FED. B.J. 291 (1945). In 1947 Professor Dession thought a general verification enough. 2 The New Federal Rules of
Criminal Procedure, 56 YALE L.J. 197, 208-209 (1947); Cf. DEssIoN, CRMNAL LAW
AmSTRATbo rN PuBiac OnmR 863 (1948) (merely raising the issue but not
attempting an answer).

98. In connection with the statement in the Preliminary
cited Weeks v. United States, 216 Fed. 292 (2d Cir. 1914)
Baumert, 179 Fed. 735 (N.D.N.Y. 1910).
99. United States v. Kennedy, supra note 97, at 312.
100. Id. at 310.
101. See the dictum in the dissenting opinion of Circuit
denello v. United States, 241 F.2d 575, 580, 585-586 (5th Cir.
accord Albrecht v. United States, 273 U.S. 1 (1927).
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as required in rule 9(a) on a motion to vacate judgment and sentence
under 28 U.S.C.A. section 2255.102
A summons issued under rule 9(a) is not compulsory process.10 3
There is no punishment for failure to comply with the summons. The only
possible consequence is an arrest. One of the purposes of the rule is to
encourage defendants to appear voluntarily. It follows that a non-resident
defendant who enters a state in response to a summons may be immune
from civil process with respect to the state court.
There may be an arrest under rule 9(a) without first attempting to
104
ascertain whether the accused is sane or not.
Form 12 of the rules deals with warrant of arrest after an indictment.
Form 13 deals with summons in connection with an information.
A summons to a corporation must be served on someone connected
with the corporation as an officer or agent, and a copy should be left at
the place of business.105 If not thus served a motion to quash the service
should be granted. The court is without jurisdiction to proceed against
the corporation.
Arrest of a defendant in one district pursuant to a bench warrant
issued in another district after indictment is valid even though the defendant is not taken before a commissioner in the district of arrest as
the indictment itself is evidence of probable cause. 1 6 When federal
narcotics agents had been advised that an indictment had been returned
and that a warrant had been issued for the defendant, it was not necessary
that the agents present the warrant before proceeding to arrest the
defendant. 10 7 The officers were clothed, by virtue of the indictment, with
knowledge of a probable violation of the law.
When a defendant is arrested pursuant to a grand jury indictment
it is not necessary that he be taken before a commissioner.10 8
102. O'Brien v. United States, 233 F.2d 246, 247 (5th Cir. 1956).
103. Kreiger v. Kreiger, 71 N.Y.S.2d 448, 449 (Sup. Ct. 1947).
104. Greenwood v. United States, 219 F.2d 376, 386 (8th Cir. 1955).
105. Danziger v. United States, 161 F.2d 299, 301 (9th Cir. 1947).
For an interesting discussion of what would happen if no one responded to the
summons on behalf of the corporation see 6 NEW YORK UNIVERSITY SCHOOL OF LAW
INSTrT=

PnocmnnsGs 134-142 (1946).

106. Buttler v. United States, 191 F.2d 433, 437 (4th Cir. 1951).
107. United States v. Pisano, 193 F.2d 361, 363 (7th Cir. 1951). The court wrongly
relied on rule 4(c) instead of 9(c). For similar cases also wrongly applying rule 4(c)
instead of 9 (c), see United States v. Petti, 168 F.2d 221, 222 (2d Cir. 1948); Gatewood
v. United States, 209 F.2d 789, 792 (D.C. Cir. 1953).
108. Davis v. United States, 210 F.2d 118, 120 (8th Cir. 1954). The criminal proceedings occurred in 1935, hence the federal rules did not apply.
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A warrant once executed does not continue as authority for a second
arrest after release of the accused on bail. "Rule 9 (c) (2) leaves little
doubt that a warrant in a criminal case once executed is without force
thereafter."' 09
V.

MODERN REFORM

PROPOSALS

Chapter Seven of the American Law Institute Code of Criminal
Procedure entitled "Process upon Indictment and Information" contains
six sections dealing with the subject. Under section 195 upon the finding
of an indictment or filing of an information, the court shall direct the
clerk to issue either immediately or when so directed by the prosecuting
attorney a warrant. The warrant may be reissued by the court or prosecuting attorney. Under section 196 a summons may be issued to an
individual in misdemeanor cases if the judge has reasonable ground to
believe the person will appear. Under section 197 summons shall be
issued when the defendant is a corporation. Under section 198 execution
and service are to be as in cases before indictment or information. Under
section 199 if the arrested defendant is not bailable he shall be immediately turned over to the sheriff. If bailable, the court on directing issuance
of the warrant may fix the amount of the bail, and an endorsement shall
be made on the warrant. Under section 200 the order for and release of
the defendant is to be subject to the provisions of the Code chapter on bail.
Rule 22 of the Uniform Rules of Criminal Procedure adopted in 1952
is modeled both on the Institute Code and federal rule 9. But there are
some differences. The warrant may be issued by the clerk, whereas the
federal rule requires issuance by the court." 0 The uniform rule does not
like the federal rule expressly require that a warrant based on an information be supported on oath."' Subsection (a) of the uniform rule
specifically provides for summons as to corporations, while the federal
rule does not. The provision as to service of summons differs somewhat
from the federal rule, so as to conform to the varying state practice.

109. Ex parte Sentner, 94 F. Supp. 77, 79 (E.D. Mo. 1950). See also Carlson v.
Landon, 342 U.S. 524 (1952); Gatewood v. United States, supra note 107.
110. The annotation to uniform rule 22 states: "See Fed. Rules Criminal Procedure, Rule 9; A.L.I. Code, secs. 195-199. See also Rule 5 of these rules and comments. The Federal Rule provides for issuance of the warrant by the court; issuance
also by the clerk, as provided in preliminary drafts, would seem desirable; see Orfield,
24 Notre Dame Law. 315."
111. It is believed that in many states it would have to be supported on oath and
probable cause shown. See Note, 32 lN. L.J. 332, 341-345 (1957).
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